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The President’s Page 
By WILLIAM P. GRAY 


Many of our members attend the regu- 
lar meetings of the Association as a matter 
of habit, and the purpose of these com- 
ments is to induce the rest of you to do 
the same. 

Our Program Committee, under the 
guidance of Carl A. Stutsman, Jr., has 
been working hard toward the goal of 
presenting speakers whose remarks will 

William P. Gray be of particular interest to a maximum 
number of our members. Those who at- 
tended the first three meetings of the current Association year 
(this is written before the May meeting) will certainly agree that 
we have had fine speakers thus far in Irving M. Walker, Attorney 
General Brown, and Allen Trafford Klotz; present commitments 
and prospects indicate that we will be similarly fortunate during 
the balance of the year. 
3eing mindful of early afternoon court sessions and office obliga- 
tions, my own contribution is to have the speaker on his feet by 
one o'clock, in order to give him a full half-hour and still conclude 
the meeting before 1 :35. 
Inasmuch as the work of the Association is necessarily per- 
formed through committees, our noon meetings afford substantially 
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the only opportunity for us to come together as a group and mutu- 
ally enjoy that pleasant and important cohesive feeling of “here we 
are together.” 

The monthly meetings of the Junior Barristers at the University 
Club are developing into a fine and popular institution. However, 
I hope that our younger members will not consider that their regu- 
lar luncheons take the place of the general meetings of the Associa- 
tion, because they would thereby miss contact with the Association 
as a whole, just as the rest of us would miss them. 

So, make your reservations regularly ! We think that you will not 
be disappointed. If the Ballroom won’t hold us, we'll take over the 
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A Summary of the Proposed Oil and 
Gas Conservation Act From a Legal 
Standpoint 


By Richard C. Bergen* 


(Eprtor’s Note: This article and the one immediately following 
it, concern the proposed “Oil and Gas Conservation Act” which ts 
an initiative measure that comes before the voters in the fall of this 
year. The articles are intended to present the view point of the 
proponents and opponents of the proposed measure from the per- 
spective of legal analysis. Naturally, the Los Angeles Bar Associa- 
tion and its Bulletin Committee do not necessarily subscribe to either 
point of view. The Committee feels that the proposed Act is of suffi- 
cient interest to the Bar that it accordingly invited opposing articles 
on the subject.) 


The legal history of oil and gas conservation acts goes back al- 
most eighty years,’ and the proposed Act incorporates provisions 
which have been proven desirable by this extensive experience and 
the many judicial precedents interpreting these statutes. Entirely 
different from the Sharkey and Atkinson Bills* which had as their 
chief purpose the limitation of the production of oil to market de- 
mand, the proposed Act (hereinafter called the Act) sets forth 
in clear and unmistakable terms its principal objective, namely, to 
increase the amount of oil which can be ultimately recovered from 
California oil fields. The Act expressly sets forth an absolute pro- 
hibition against any order restricting production except to the 
extent necessary to prevent waste .* 

The Act’s constitutionality is predicated upon the State’s police 
power, and the decisions of other states upholding the validity of 
comparable statutes leave little doubt as to the Act’s constitution- 
ality. The federal decisions are equally decisive that a state may 

*Richard C. Bergen: Northwestern University, B.S.; Harvard Law 
School, L.L.B.; Editor of Harvard Law Review; partner in the 
firm of O’Melveny & Myers. 

1See Legal History of. Conservation of Oil and Gas, A Symposium, published by the 
American Bar Association (1938); See also, Moses, The Constitutional, Legislative and 


Judicial Growth of Oil and Gas Conservation Statutes, 13 Miss. Law Journal 353 (1940). 


2Said Bills were defeated by referendum of the People of California in 1932 and 
1939, respectively. See in this connection, Conservation of Oil and Gas, A Legal History, 
published by the American Bar Association (1948), at 41. 

See §4 F (4). 

4See the many cases collected in Summers, Oil and Gas (1954) §106, including People 
v. Associated Oil Co., 212 C. 76, 297 P. 536 (1931); Palmer Oil cont. v. Phillips Pe- 
troleum Co., 204 Okla. 543, 231 P 2d 997 (1951); Hunter Co. v. McHugh, 202 La. 97, 
11 So. 2d 495 (1942); Crichton v. Lee, 209 La. 561, 25 So. 2d 229 (1946). 
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lawfully regulate operations of an industry within its borders, par- 
ticularly where a definite public interest is involved such as in the 
case of a vital natural resource.® 

The Act creates a three-man Conservation Commission to ad- 
minister its provisions, and two of the original members must be 
the two top persons administering the present statutes of California 
relating to oil and gas. Staggered terms for the Commissioners 
assures a continuity of experience. The Commission’s most im- 
portant functions are two-fold—to prevent waste of oil and gas, 
and to approve or disapprove of any agreement for unit operations 
which may be submitted to it under the Act. However, the Com- 
mission’s powers are carefully circumscribed so as to prevent any 
undue interference with the oil and gas industry. Where the in- 
terested parties themselves agree upon and adhere to the neces- 
sary methods to prevent waste and increase the ultimate recovery 
of oil, the Commission is precluded from interfering. The basic 
theory and philosophy of the Act is to encourage proper self-regu- 
lation, and the Commission is permitted to take jurisdiction only 
when and to the extent there is a disagreement among the oper- 
ators, or when there is any other occurrence which the Commission 
finds by clear and convincing evidence is causing waste.* Thus, if 
all operators are in agreement as to appropriate waste prevention 
measures, the Commission will not be able to interfere unless it 
can establish not simply by a preponderance of the evidence, but 
by clear and convincing evidence,’ that waste is occurring. 

The term “waste” is defined in the Act as follows: 

“ Waste’ shall mean the inefficient, excessive, or im- 
proper use of, or unnecessary dissipation of, reservoir 
energy; the unnecessary escape of natural gas into the 
atmosphere ; or the locating, spacing, drilling, completing, 
equipping, operating or producing of any oil or gas well 
in a manner which causes, or tends to cause, reduction in 
the maximum economic quantity of oil or gas ultimately 
recoverable from a pool under prudent and proper oper- 
ations conducted in accordance with good oil field engi- 
neering practices.” 


5Ohio Oil Co. v. indiana, 177 U.S. 190 (1900); Parker v. Brown, 317 U.S. 341 
(1943); Bandini Petroleum Co. v. Superior Court, 284 U.S. 8 (1931); Palmer Oil 
Corp. v. Amarada Petroleum Corp., 343 U.S. 390 (1952); Mars v. City of Oxford, 32 
F. 2d 134, cert. den. 280 U.S. 573 (1929); Bay Petroleum Corp. v. Corp. Comm. of 
Kansas, 36 F Supp. 66 (D. Kansas, 1940). 

®See §4 F. (1) and 5 F. 

7This is a tough standard. See In re Jost, 117 Cal. App. 2d 379, 256 P. 2d 711 (1953). 
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From the foregoing definition, it is clear that the Act does not 
govern what is done with oil once it reaches the surface of the 
ground, or the price at which it is sold, but rather deals with the 
underground waste of oil by production methods which diminish 
the percent of the oil originally in place which can be ultimately 
brought to the surface for sale. ‘The Act does not require the oper- 
ator to go after the last barrel of oil regardless of his costs, but does 
require him to adopt methods which will get out of the ground 
the maximum amount of oil which can be economically recovered 
during the life of the pool. It is generally recognized by engineers 
that proper production practices can materially increase the total 
production of oil by primary methods, and that gas injection, water 
flooding, or other methods of secondary recovery can again sub- 
stantially increase the amount of oil which can be recovered from a 
pool.* This Act gives legal recognition to these engineering facts, 
and in keeping with the philosophy of Mr. Justice Holmes,’ en- 
deavors to keep the law apace with social policy so that the industry 
is in a position to get more oil out of the ground to the mutual 
benefit of the industry and of the public. 

The Act tempers but does not destroy the so-called “rule of 
capture” as applied to oil and gas. Although many text writers have 
strongly urged that conservation statutes should adopt the corre- 
lative rights theory as developed in water law and give the Com- 
mission the right to see that all owners get their fair share of the 
oil and gas,?° this Act does not go so far, but rather confines itself 
to the simple requirement that until such time, if ever, that a pool 
is unitized, that the competing operators must not be wasteful in 
their efforts to get as quickly as possible all the oil they can for 
themselves. The Commission will not have the power to deal out 
participations in oil and gas fields according to the Commission’s 
notions of equities, and the Commission may interfere in competing 
operators’ efforts to capture immediately all the oil and gas they 
can only when waste is occurring so that the public interest is in- 
volved. If an order of the Commission is necessary to prevent 
waste, then the Commission must, so that the order will be valid, 
protect the equities or the so-called correlative rights of the persons 
affected by the order. This, however, is a legal requirement neces- 


8See Vol. 14, No. 1, Oil and Gas Compact Bulletin, June, 1955. 

*See Holmes, The Common Law. 

See Summers, 13 Tulane L. Rev. 1 (1938); Ely, The Conservation of Oil, 51 Har- 
vard L. Rev. 1209 at 1222 (1938); Hazlett, Conservation and Property Rights (Paper 
30th Annual Meeting of API—1950). 
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sary for the validity of the order of any administrative body," 
and in no sense results in the substitution of the doctrine of corre- 
lative rights for the rule of capture. The Act prevents, however, 
the use of the rule of capture as a shield to engage in wasteful 
production practices, and there will no longer be any freedom to 
waste oil or gas. 

The second principal feature of the Act is its provisions for the 
Commission to approve of an agreement providing for the opera- 
tion of an entire oil and gas pool as a single unit and without regard 
to surface boundaries. An individual operator in a pool cannot 
ifford to reinject gas or inject water’® into a pool to increase re- 
covery therefrom for any period of time without the cooperation 
of his neighbors, and in most situations it is impossible to get 100% 
cooperation. The Federal Government has for many years en- 
couraged unit operations of Federal lands," and engineers have 
long recognized the desirability of unitizing oil and gas pools in 
order to increase ultimate recovery of oil."* Unless there is 100% 
agreement, or an enabling statute which will require a minority to 
be bound by a fair unit agreement, water flooding, gas injection or 
other secondary recovery methods cannot normally be effectively 
instituted or continued.’® It has been determined that authority to 
prevent waste such as granted by the Act does not give a State 
Commission, the pe wer to require the reinjection of gas.'* Accord- 
ingly, the unitization features of the Act furnishes the legal tools to 
enable the industry to properly institute gas injection, water flood- 
ing or other secondary recovery operations so as to increase the 
ultimate recovery of oil, and the Act provides that only where such 
operations can be profitably instituted will the Commission have 
the power to make the unit agreement binding upon an objecting 
minority. The Commission itself has no power to institute or re- 
quire unit operations—rather, it can only approve or disapprove 
of a unitization agreement voluntarily entered into by the persons 
who own, in the aggregrate, three-fourths of the Lessor’s royalty 
~~ HSee Thompson v. Consolidated Gas Co., 300 U.S. 55 (1936). 

Besides the cost, there could he a legal liability for water which seeped under a non 
consenting neighbor’s well. See 17 Op. Atty. Gen. 119 (1951). 

Federal land committed to a unit approved by the Secretary of Interior is not 
counted in calculating whether a person has under lease more federal land than the 
acreage limitation laws permit. Also, the Federal lease form used since 1935 gives the 
Secretary the power to require the lessee to agree to a unit plan. See 30 USC §226(e). 

M4See The Science of Petroleum (1938) Vol. 1, 534-540; German, Compulsory Unit 
Operation of Oil Pools (1931) 17 A. B. A. J. 393. Note (1942) 16 Tulane L. Rev. 477; 
National Resources Committee, Energy Resources and wamons Py ry (1939) 199. 
aaa Western Gulf Oil Co. v. The Superior Oil Co., 92 C A 2d 299 206 P 2d 944 


%Union Pacific R. Co. v. Oil and Gas Conservation Commission, 284 P. 2d 242 (Colo. 
1955). 
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and three-fourths of the Lessee’s working interest in all of the 
tracts overlying the pool. 

Where such a preponderant majority of the interested parties 
have voluntarily agreed, then the Commission may take jurisdiction 
and order the minority to come into the unit provided the Commis- 
sion finds a whole series of factual matters, all of which are de- 
signed to protect the minority, including findings: (i) that such an 
order is necessary to institute effective gas injection, water flood- 
ing, or other secondary recovery operations, (ii) that such opera- 
tions will be profitable, (iii) that the method of allocating produc- 
tion to the separately owned tracts in the unit is fair and reasonable 
considering all pertinent engineering, geological, economic or oper- 
ating factors, and (iv) that the agreement provides for rates of 
production in accordance with sound and efficient oil field engineer- 
ing practices designed to produce the maximum quantity of oil 
which is economically recoverable during the life of the pool. The 
agreement can be enforced even by the non-consenting parties,’’ 
and thus there is no possibility that unitization will result in limit- 
ing current production below or increasing current production 
above a level which will result in the maximum recovery of oil. 

The Commission may not consider or approve of any unit agree- 
ment which might bind a minority until after the productive limits 
of the pool have been “reasonably outlined by actual drilling opera- 
tions”; this requirement assures that no one will have to buy a 
“pig in a poke,” and that before the Commission can act, there will 
be available enough factual information to permit the parties and 
the Commission to consider intelligently the probability of increas- 
ing ultimate production by unitization, as well as the fairness of 
the formula allocating production to the various tracts in the unit. 
Until the productive limits of a pool have been determined, and 
unless and until unified operation of the pool is necessary to carry 
on economically sound gas injection, water flooding or other sec- 
ondary recovery operations, the Commission cannot approve of a 
unit agreement which binds a minority, and every operator is on 
his own, subject only to the restrictions against waste. 

It is specifically provided that no unit agreement shall affect or 
result in a transfer of title, legal or equitable,’* and the Act provides 
that there may be multiple operators of any unit.'® 


See §6 H. 
See §6 F. 
WSee §2 L. 
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Space does not permit any more detail consideration of the uniti 
zation provisions of the Act, but I trust the foregoing makes clear 
that these provisions have been very carefully drawn so that unitiza 
tion will be required only when there is a real need therefor, and 
then only if a preponderant majority of the interested parties con- 
sent to an agreement which the Commission finds is entirely fair to 
the minority based upon detailed information obtained from actual 
drilling in the ground. 

The well spacing provisions of the Act do not change the present 
so-called “‘acre spacing”’ law as it applies to pools heretofore proven 
profitable.*° Although the present law is regarded by many as in- 
adequate, it was feared that a change in the spacing rules as to old 
pools might cause confusion and hardship. With respect to new 
pools, however, the Act follows closely the precedents which have 
been accepted in other oil producing states, and gives the Com- 
mission the authority to establish a well spacing pattern which 
is to be tailor-made to the characteristics of the particular pool so 
as to accomplish the efficient development of the particular pool 
as a whole. Where more than one owner is interested in a spacing 





See $5 G. 
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unit, it has been held necessary by our California Supreme Court 
that all owners be given the right to share in the proceeds from 
the single well which is permitted on such spacing unit.*! Thus, if 
there is not a voluntary agreement for sharing production from 
such a well, then the Act gives the Commission the power to pool 
all interests in the spacing unit and allocate production from the 
well on a just and reasonable basis.** 

The Act is an initiative measure as contrasted with an initiative 
constitutional amendment, and the provisions of the Act, as well 
as its administration, will be subject to all the safeguards and 
requirements of the California and United States Constitutions. 
The Act expressly provides for appropriate notices of hearings, 
and for a right of expeditious review by the Superior Court in the 
jurisdiction where the pool is located. Any such review by the 
Superior Court would be a trial de novo on the record,** and with 
the right to make any proper objections to the Court, including 
objections as to the admissability of any evidence taken or rejected 
by the Commission. The Act also provides for expeditious appeals 
from any Superior Court decision to the various Appellate Courts, 
and otherwise requires that the Act be administered according to 
applicable law. 

The Act specifically provides that certain of its provisions, which 
for the most part are matters which are presently covered by the 
California Oil and Gas Laws presently in force, may be amended 
by the Legislature. Other features of the Act, however, which are 
regarded as being a matter of considerable public concern such as 
the waste prevention and unitization provisions, can be amended 
only by a vote of the people. If an initiative measure is entirely 
silent as to the manner of affecting amendments thereto, then any 
and all amendments have to be approved by the people.** The 
theory of this constitutional requirement in California is obvious— 
if a statute is so controversial and significant that it is adopted by 
the people in the first place, then the legislature should not have 
the power to destroy what the people have accomplished. In this 
Act, however, only those features of the Act which were regarded 
as particularly vital were given this protection against possible un- 
friendly legislation. However, the California legislature can pass a 


21See Bernstcin v. Bush, 29 Cal. 2d 773, 177 P. 2d 913 (1947). 

2See §5 C. 

See §16 B; see also Dare v. Board of Medical Examiners, 21 Cal. 2d 790; 136 P 2d 
304 (1943). 

Cal. Const. Art. 4 §1. 
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proposed amendment, even with respect to these vital provisions, 
and place the amendment on the ballot for approval of the peopie 
at the next election, and if approved, the amendment becomes effec- 
tive.*° It will not be necessary that signatures be solicited to amend 
any part of this Act. The Act is not in any sense a constitutional 
amendment, and except for the fact that its vital provisions cannot 
be amended by the California Legislature unless the people also 
approve of the amendment, the Act stands on the same basis as 
any other statute, and all constitutional protections will be applica- 
ble thereto. 

The foregoing only touches upon some of the high points of the 
Act and the legal questions involved therein, but it is hoped all 
members of the Bar will take the time to read and study the Act 
in detail. A controversy is indicated, and the heat of the battle will 
no doubt give rise to contentions which cannot be sustained and 
assertions which are not accurate. The Bar has a long tradition 
of public service by making sure that the true facts concerning 
any controversial statute are presented to the public. The Act 
speaks for itself, and a copy is available on request*® so as to en- 
able each member of the Bar personally to analyze the Act and be 
in a position to answer the inquiries which are bound to come from 
clients and friends between now and next November. You will find 
it worthwhile, and, at the same time, you will be performing one of 
your obligations to your profession and to your community by thus 
helping to keep the record straight. 


%Cal. Const. Art. 4 §1b. 
26Write to Richfield Oil Corporation, 555 South Flower Street, Los Angeles 17, Calif. 
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Against Oil Control—1956 Version 


By Earl Hightower and John L. Martin* 


Petroleum engineers recognize that one method of obtaining 
greater oil production from a particular oil pool is to have the 
pool operated as a unit. Such is called “unitization.” Relying on 
this sole premise, most of the major oil companies operating in 
the State of California are surprisingly inviting bureaucratic con- 
trols by the “Oil and Gas Conservation Act,” being the initiative 
measure that the voters will deal with in the Fall of this year. The 
voters have dealt with substantially similar acts in 1931, the Sharkey 
Bill, and in 1939, the Atkinson Bill. Both were then strongly re- 
jected by the People of the State. The labor unions, misunderstand- 
ing the objectives in 1939, were even supporters of the Atkinson 
sill. 

As it is unusual for any corporation, large or small, in this mod- 
ern business world to invite bureaucratic control, certain of the 
reasons for the invitation should be examined. Further, the for- 
mula for achieving bureaucratic control should be analyzed, and 
assuming without conceding that the reasons are good, we should 
seek to determine if the formula is good. 


THE REASONS FOR THE MEASURE 


As we have indicated, there is a basic petroleum engineering 
reason in support of part of this measure, but the measure is an “en- 
gineered” Act in both senses of the word. In the more obvious 
sense, a fine engineer sought and found with skill the reasons pur- 
ported to support the Act, and all promulgations, conversations and 
the like observed to date in connection with the measure are 
founded on the one engineering aspect referred to; i.e., pooling, 
but taking the petroleum industry as a realistic, progressive group, 





*Earl Hightower: University of Tulsa School of Law, LL.B.; Lec- 
turer, University of Southern California School of Law; Member of 
Oklahoma and California Bars. 

John L. Martin: Harvard Law School, LL.B.; Lecturer, Univer- 
sity of Southern California; Member of the District of Columbia 
and California Bars. 

Members of the firm of Hightower & Martin, Los Angeles. Copyright, 1956, by 
the authors, 
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we can consider the private reasons ascribed for the support of 
this “engineered’”’ Act by most of the major oil companies who 
produce 53% of this State’s oil. What are the reasons for these 
oil companies seeking to accept government controls and foster 
this act or measure on the People of this State? Over simplified, 
the private reasons are supposed to be: 

A. For some six years, the major oil companies have been under 
attack in California for alleged violation of the Federal Anti-Trust 
Laws with particular reference to concerted activities in connection 
with the Conservation Committee of the oil industry, a voluntary 
organization. That is to say, the major companies are claimed to 
have conspired under the guise of conservation. It is the thought 
of the proponents of the Act that the Act will tend to eliminate this 
dangerous claim. 

B. Historically in California, most oil leases have called for one 
well to each ten acres, and the major oil companies would like to 
move towards the Texas pattern of one well to forty acres or more 
because it would reduce their drilling costs, which would mean a 
reduction in money spent for labor and materials in the State of 
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California. This initiative measure would provide a modus operandi 
to achieve one to forty or more spacing, resulting in the spending 
of fewer dollars for labor and materials. 


C. Almost everyone feels that unitization can generally be ex- 
pected to ultimately recover more oil. The problem comes from 
determining what is a “fair” plan for unitization, According to our 
information, more than twenty-five California oil fields have been 
fully or partially unitized by voluntary agreement. If a person 
signs a voluntary agreement, it is his affirmation that he believes: 
he has been treated fairly in the provision as to the amount of oil 
attributable to his interest in the particular pool. On some occa- 
sions, voluntary unitizations have not been achieved because par- 
ticular individuals feel they have been unfairly treated. The new 
Act provides a method to force the person who feels he is being 
unfairly treated into and under the control of a unit or pooling 
plan. In other words, the new Act gives power to a new bureau- 
cratic authority to force a unit plan “down the throat” of the small 
landowner or operator who cannot afford to employ petroleum 
engineers at great expense or lawyers to fight a major oil company 
to show he is being treated inequitably. 


D. Most of the major oil companies, directly or indirectly, are 
international oil companies in that they all have large stakes in the 
importation of oil to the United States from Arabia and the Middle- 
East area. If production can be contained and controlled in Cali- 
fornia by the new Act, and it would be, the transportation costs 
for the importation of foreign crude oil would be more than 
justified. Further, with control of supply, it can be expected that 
the price of gasoline to the public will be increased. 


Now, let us talk of what the People want. Each one of the fore- 
going reasons, and there are others, appear to be sound business 
reasons for large corporate oil companies, but none of these are 
sound reasons for the people—we mean the People of the State 
of California—who want themselves and each individual person 
treated fairly. 


In summary on this point, it can be seen that under the guise of 
one good petroleum engineering principal the major oil companies 
seek justification for numerous private benefits, benefits that do 
not help the People. What care our people about anti-trust laws? 
They are to be enforced or repealed, but not circumvented, What 
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care the people about well spacing? “Reservoir reserve,” “ultimate 
recovery,” and similar engineering terms must be measured against 
fewer jobs for oil workers, doubtful or disputable engineering, 
lower income now for the elderly landowners, fairness to the indi- 
vidual landowner or‘operator (each individual owner or operator 
has his separate tax problems ; the Act would force his tax positions 
to be controlled by others), and other factors. What care the people 
about Arabian oil? Our people want reasonable oil prices, but they 
do not want our workers to lose jobs nor our landowners to be 
hurt. Our people do care about something else: free enterprise by 
the individual. If this Act were to be passed, the small individual 
operator would appear to be virtually eliminated and, if not elimi- 
nated, severely handicapped. The cost of finding oil in California 
today is so high and the chance of finding oil in California today 
is so low compared to certain Mid-Continent States, the effect of 
the Act would be to inhibit individual initiative in seeking to find 
further California oil reserves which are essential to the national 
economy. Make no mistake, if only major oil companies had ever 
searched for oil in this State, it is only fair to state that less than 
half of the oil discovered in this State to date would have been 
found. It has taken individual initiative to find oil, the individual 
who is willing to assume risk. 

The People of California should be for placing oil fields in pools 
or unitizing them, provided the pooling is fair to all. But no engi- 
neer, however brilliant, can fix with certainty the conditions that 
exist a mile below the surface of the earth; it is a matter of best 
judgment about which the best engineers can and do disagree. If an 
operator or landowner can be forced into a pool despite his engi- 
neer’s judgment that he is being improperly dealt with, it is a gross 
unfairness. The people have never stood for unfairness, gross or 


not. 
SHORT ANALYSIS OF THE ACT 


Preliminarily, it should be said that the Act here involved has 
not been widely circulated among the People or even among the 
legal profession, and hence it is difficult to comment in detail on an 
Act without quoting therefrom and over-extending an article of 
specified length. However, we should at once point out that the 
Act, in its printed form, consists of thirty-one pages of single 
spaced detailed material which will now be added to the Constitu- 
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tion of California, which Constitution in itself is so long that it 
makes the United States Constitution look to be the product of 
very small narrow minds. Obviously, the draftsmen of this Act 
are of expansive and great minds, as it is about twice as long as 
the Federal Constitution. The Act is entitled, “Oil and Gas Con- 
servation Act” ; our study of the thirty-one pages of fine print indi- 
cates that the word “conservation” is used but once in the body 
of the Act. 

In reverse order, it should be pointed out that the Act, at its very 
end, provides specifically that the California legisiature may only 
amend certain portions of the Act, and goes on to say, “The power 
to amend or repeal any other provisions of this Act is reserved 
to the people by a vote of the electors.” Of the thirty-one pages of 
the Act, only about five pages are permitted of further legislative 
discretion. This means that if anything is wrong in the practical 
applications of the Act, were it to be passed, the only method, as we 
understand it, to correct the errors would be the expensive process 
of again submitting it to the People. Even the courts cannot re- 
write a constitution. Our cursory examination indicates that no 
other State in the Union has written oil control enactments into 
its constitution to any material extent. It has been said that this 
Act is a milder act with respect to control than similar provisions 
in other States ; even if this were true, we still find that twenty-six 
pages of single spaced material are for all time a part of our State 
Constitution, and changing circumstances or economics cannot be 
adjusted by the legislature, but can only be adjusted by a general 
election. This is at the very least an absurdity because no act has 
ever in the first instance been for all time satisfactory, nor has any 
constitution. This thirty-one page change in our Constitution deal- 
ing with only one phase of our oil industry is, to say the least, 
rather detailed. Obviously, the proponents of this measure wished 
to avoid legislative control in the hope that they could delude the 
people by advertising, expensive dinners, and propaganda; if the 
Act passes, they will have succeeded to the extent of twenty-six 
pages of fine print. If this Act passes, every other industry in this 
State could want to change the Constitution to secure controls of 
certain phases of its activity. 

To further indicate the effort to by-pass legislative discretion to 
meet changing circumstances, it is to be noted that the only ma- 
terial portions of the Act that may be changed by the legislature 
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deal with the salaries of three commissioners, deal with liens, penal 
offenses, aiding and abetting an offense, rights of third persons to 
seek injunctions if the new Commission does not act, certain per- 
functory changes in the present Public Resources Code which are 
required to avoid conflict with the new Act, and the delegated 
authority of the Commission to do generally those things presently 
empowered to be done by the existing Division of Oil and Gas of 
the State under the present Public Resources Code. The essential 
provisions of the Act that make for future control in this State, 
being the well spacing and pooling provisions, now would become 
immutably a part of our law. Procedural matters such as enforce- 
ment of the Act, appeals, charges for administration, maintenance 
and the like have also been made immutably a part of the Con- 
stitution. We say flatly that this is ridiculous. 

Turning to some of the details of the Act, we find that a new 
Commission or bureaucratic authority, which is created ostensibly 
to prevent waste, is given tremendous power. It is a fact which the 
proponents of the Act cannot fairly deny, that California has had 
an act to prevent “waste” (in the ordinarily accepted meaning of 
the word) longer than any other State, and such provisions of the 
Public Resources Code have been, and still are effective. We be- 
lieve that legislation or initiatives should be calculated to clarify 
the rights and duties of people who live in this State and not con- 
fuse the rights and duties. By way of illustration, in Section 4 of 
the Act, the Commission has authority to prevent waste in any pool 
provided it shall “protect the correlative rights of all owners 
insofar as it is practicable to do so, and where necessary to protect 
such rights shall allocate or distribute the allowable production 
among the several wells or producing properties in the pool on a 
reasonable basis, preventing or minimizing reasonably avoidable 
drainage not equalized by counter drainage, so that each property 
will have the opportunity to produce or to receive its just and 
equitable share of all production in the pool, subject to the reason- 
able necessities for the prevention of waste.” That the draftsmen 
were in difficulty is illustrated by the fact that they found it neces- 
sary in this short portion of the Act to use standards of reason- 
ableness to modify five different clauses. The new bureaucratic 
Commission has been given a lot of questions of fact to deal with. 
We submit that it is bad enough to have one or two major ques- 
tions of fact in delegating dispositive power over people’s property 
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to bureaucratic control. It is ridiculous to have five or more, and 
we submit that the five, taken with a term of uncertain meaning, 
correlative rights, make this a field day for lawyers. This should 
not be the effect of constitutional amendments. 
The same section 4 of the Act has another provision which could 

give the Courts of the State a lot of trouble: 

“Nothing contained in this Act shall be construed to re- 

quire, permit, or authorize the Commission or any court 

to make, enter or enforce any order, rule, regulation or 

judgment requiring restriction of production of any pool 

to an amount less than such pool can produce without 


waste.” 
It would appear that this was thrown in as an afterthought so 


that the common practice of proration followed in states such as 
Texas would be negatived and hence the proponents could argue 
that this is not a measure calculated to inhibit production. On the 
other hand, there has been no material excess of production in this 
State since the mid-thirties, which was a long time ago, and any 
studies made of future production in California in relation to 
population growth make it doubtful that we will ever again have 
overproduction in this State. But again referring to section 4 of 
the Act, the words do not flatly state that neither the courts nor 
the Commission shall not restrict production to less than the pos- 
sible production without waste, and it would appear that the door 
has been left open intentiqnally to restrictive orders. The term 
“waste,” as newly defined in the Act, takes seven single spaced lines 
and is so flexible of interpretation and so dependent upon ques- 
tions of fact that it will be an engineer’s paradise. Provision is 
made that all the working interest (i.e., the lessees) in a pool may 
file a written agreement to “prevent waste” in the pool with the 
new Commission; the landowners and overriding royalty owners 
have nothing to say about the agreement, which agreement cannot 
be modified by the Commission unless waste is thereafter found ; 
this is obviously a device to restrict production. Maybe comment 
should be made that in future litigation under the Act, the team 
with the most persuasive set of engineers will prevail. If small land- 
owners can afford to hire the most persuasive engineers, the major 
companies might even be defeated in some cases under the Act, 
although cynically we would doubt that this would happen too often. 
One or two private engineers might have difficulty off-setting a 
company with a score of petroleum engineers. 
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Well Spacing: In substance, the Act provides that the Commis- 
sion has authority to establish, after hearings, well spacing units 
in any pool hereafter discovered to accomplish efficient development 
of the pool as a whole. Provision is made that if an owner of the 
working interest (as distinguished from a royalty owner) does not 
agree upon the pooling, the Commission may nevertheless issue an 
order for others to drill or spend monies, and the person so acting 
has a lien on the interest of the person not concurring. In other 
words, a small operator may pay all his bills, but if he does not 
agree to a pooling order issued by the Commission, he may have a 
lien on his property interest. While all the publicity released by 
the proponents of the Act would indicate that at least 75% of the 
working interest, and 75% of the royalty interest must agree to 
a pooling order, such is not the case with respect to well spacing 
and pooling of spacing units as provided in section 5 of the new 
Act. Study of that section leads the authors to believe that the 
Act creates compulsory control in the Oklahoma manner and with- 
out regard to the consent of the governed. Thus, it may be that the 
effect of this section on well spacing is to mean that although 60% 
of those of interest in a particular pool believe, and their engineers 
believe, that spacing should be on the basis of one well for each 
ten acres, 40% of those of interest, using persuasive engineers, 
might secure an order for development of the pool so that the 
spacing might be only one to eighty acres. Well spacing, taken 
alone and without regard to unitization, is simply a matter of eco- 
nomics. It is axiomatic that the greater the number of wells, the 
greater will be the oil recovery. At the same time, too many wells 
will hurt the profits. Unless a pool is unitized, well spacing has 
nothing to do with conservation or waste. The well spacing pro- 
visions of the new Act were put in to achieve a form of disguised 
compulsion and control, and reduce drilling costs for large oil 
companies. 


Unit Operation: This is the most complex section of the Act, 
being section 6. It provides for voluntary and involuntary unit 
agreements and contains such phrases as “degree of depletion”’ 
buried in other verbiage which is incomprehensible or at the very 
least difficult to define. It requires the Commission to make de- 
tailed and extensive findings on numerous engineering factors, 
which findings would be determinations of questions of fact. By 
way of illustration, the Commission must find that the proposed 
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unit agreement makes fair and reasonable provision for a practical 
method for supervision of the unit operation by the working in- 
terest. In this connection, it is obvious that an engineering com- 
mittee of the working interest is envisaged, which committee might, 
from time to time, re-examine how the unit operation is function- 
ing. It is notable that by the very wording of the section it is not 
contemplated that the royalty interest would be represented on any 
such committee. Specific provision is made to enlarge a unit upon 
learning more about a pool; nothing is said about contracting the 
unit if later data shows it is too large; this could cause severe 
damage to a land owner or small operator because to get a vote 
of 75% of the surface, many submarginal lands might be included 
in the original surface computation. 

Section 6 recognizes various types of unitization agreements. 
Subject to certain limitations, any agreement or proposed agree- 
ment not signed by all of the owners of royalty or working interest 
in a particular pool cannot be the basis for an order of unitization 
by the new commission unless signed by or consented to by 75% 
of the working interests in the total area to be pooled, and by 75% 
of the landowner interest of record in the area. It is thereafter 
provided that the stated percentages of interest are determined 
on a surface area basis, which is grossly unfair. Thus, a farmer 
could have 50% of the recoverable oil in a pool under his land 
because of the thickness of his oil sands, but giving effect to the 
fringe or marginal properties having thin sands, he might have 
only 20% of the total surface area in the proposed pool. In Cali- 
fornia, where oil sands are thick and vary so as to permeability, 
this is more likely to happen than in Texas or Oklahoma. Never- 
theless, our California farmer would be trapped in the unit and 
would be burdened to employ expensive engineering and legal 
assistance to show the Commission that the unit plan is as to 
him not fair and reasonable; with the fringe or marginal land- 
owners each clamoring for more than their fair share and the 
operators desiring control, this could be most difficult. It’s this type 
of situation that has led some to openly call the Act confiscatory. 


In connection with the 75% rule, it is important to note that 
holders of overriding royalty have no right to vote as to whether 
a plan for unitization should be adopted. This is grossly unfair. 
By way of illustration of the unfairness, as to parcel 11 in the 
Richfield Oil Corporation’s present South Cuyama voluntary unit 
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plan, over 30% of the economic interest in the oil and gas in place 
is held by overriding royalty owners. Under the 75% rule of the 
new Act, they would have no right to vote. As our forefathers 
would put it, this is “taxation without representation.”” Why the 
draftsmen of the Act should seek to bypass persons of such great 
economic interest in an oil pool is not clear. 


Unitization of an oil pool, while probably the method offering 
the greatest economic advantage to the operator, is not the only 
method most likely to achieve the maximum ultimate recovery, nor 
is it always to the advantage of royalty holders. Under the Act, 
an order for unitization “must be fair and reasonable under all 
the circumstances.” Obviously, the test should have been that the 
Commission’s order should be found by the Commission to be 
“the most fair and the most reasonable under all the circumstances.” 
Many orders falling in the gray zone of the things that might be 
fair and reasonable, could not be sustained if that zone were 
properly narrowed to the test of what is most fair and most reason- 
able. In Section 6 there is constant reference made to the fact 
that the Commission, before it issues an order of unitization, 
must find certain things to be true. It would appear that the drafts- 
men of the Act, although lawyers, have intentionally omitted to 
set forth the burden of proof. As we have indicated, this is an 
engineered Act and when competent engineers can achieve a 
straight conflict in their testimony, the burden of proof should be 
specified to be on the petitoners to resolve the conflict and this is 
most particularly true when the hearings involve the property 
rights of minority interests. 


Space does not permit a discussion of other features of the Act 
that could be deemed undesirable. The regulatory power of the 
new Commission seems too broad, the appeal procedure is too 
detailed and mostly appears unnecessary because it largely dupli- 
cates existing patterns. Restraining orders against an Order issued 
by the Commission are tightly contained and the bond provisions 
appear to have been drafted with an eye to thoroughly discourage 
anything that could slow down the new Commission. Four tightly 
printed pages present a method of assessing and collecting taxes 
to support the new Commission, these being made necessary be- 
cause the State legislature is being by-passed; the Act should even 
give the legislature some new ideas on how to tax the oil industry. 
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It may be that we shall have a unitization bill passed some day 
by our Legislature, but we fervently hope and pray that the Legis- 
lature does not get lost in thirty-one pages of fine print. 


THE MID-CONTINENT EXPERIENCE 


In 1945 the Oklahoma legislature passed the first compulsory 
unitization law. It has been found necessary to amend that law. 
In the intervening years, Texas and certain other states have passed 
oil control acts, and various legal articles* have been written on 
the subject. Do these find unitization admirable? By no means. 
The Mid-Continent expressions of disapproval raise among others 
the following points which should be considered in looking to the 
desirability and fairness of the proposed California measure: 


1. There is some unavoidable waste incident to all oil and gas 
production. 

2. Anything economically “compulsory” on a person is contrary 
to American principles of free enterprise, individual initiative, and 
private property rights. 

3. Non-voluntary unitization divests an owner of a property 
interest and places it in the hands of another, who may not be 


worthy of the trust. 


4. Regulation of oil produtcion by many states will lead to Fed- 
eral regulation aiming to control oil prices at the well, as has been 
done with gas under the Natural Gas Act. 


5. The only real protection for the landowner or non-operator 
is to have a reciprocal regulation of compulsory drilling and de- 
velopment by the operator so that the operator does not arrange 
drilling and development for his personal tax or financial ad- 
vantage. 

6. Unitization is only effective to achieve conservation if the 
operator is capable. Hence, bureaucratic supervision and control 
of operating techniques will follow to standardize the operator's 
performance. This will inhibit initiative and progress. 


*While we have read a number of articles, the most complete statement we have 
found of the various negative elements of unitization is in an article by Harold T. 
Garvin, entitled “The Effect of Field Unit Operation upon the Royalty Interest and the 
Royalty.” 21 Oklahoma Bar Association Journal, 1793. 
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7. Non-voluntary unitization tends to place working control of 
our national oil reserves in the hands of a few major companies, 
which fact will tend to encourage more Federal regulation, par- 
ticularly because such companies have international interests and 
hold large blocks of undeveloped acreage in this country. 


8. Non-voluntary unitization tends to be premature because it is 
sought and often gained by theoretical testimony before the area 
of the pool has been defined by actual drilling, and before sand 
thicknesses and permeability have been properly determined. This 
results in serious inequities. 


9. Early non-voluntary unitization establishes buffer zones 
around new production enabling the oil company to hold hundreds 
of acres without paying delay rentals. 


10. Any unitization tends to reduce royalty checks. 


11. Non-voluntary unitization may fix a pool as embracing an 
area found later not to bear oil sands. Somebody then gets royalty 
not deserved which makes for controversy and litigation. 


12. Unitization tends to fix the sale of the crude in a pool to 
one oil company, so that the price paid is less competitive and this 
makes for monopoly. 


13. Unitization eliminates the obligation to drill offset wells in 
the unit area; hence, full development of the pooled area is slowed 
or delayed. 


14. In dealing with any proposed unitization, the land owner 
or small operator does not have the information, capital, or eco- 
nomic position to properly contest the large oil company’s battery 
of technical experts. This is very important. 


15. Non-voluntary unitization abrogates and eliminates certain 
of the contractual obligations of the lessee, but leaves unimpaired 
the obligations of the lessor. This benefits the oil company, but 
only hurts the landowner. 


16. After unitization it is virtually impossible for the land- 
owner or small operator to obtain proper data as to pool develop- 
ment so that he can further protect his position. 


We submit that if any material number of the foregoing nega- 
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tive factors found under Mid-Continent unitization laws have va- 
lidity, the proposed California Act, eliminating few of the objec- 
tions, is not a healthy measure for the future development of this 
State. While no reliable figures appear to be available, it has been 
privately asserted by knowledgeable persons that in the Mid-Con- 
tinent area in any hearing on field control or unitization involving 
a conflict between a large oil company and a small operator or 
landowner, since 1945 the large company has never lost. In other 
words, the quality alone of the technical experts is not what counts, 
but the quantity appears to be a dominant factor in the result de- 
termined by the bureaucratic control authority. 


CONCLUSION 


The term “conservation” has been used in the title of the Act 
because nobody as a general principal would say that we should 
not have it. It is like asking people to vote for motherhood. Every- 
body should be against sin and everybody should be against waste. 
On the other hand, the thirty-one pages of fine print represent 
“control,” and this Act might more properly be entitled the “Oil 
and Gas Control Act—1956 Version.” To us, the really sad thing 
about the measure, were it to pass, is that within the foreseeable 


future it can be become so burdensome upon its proponents that 
- 


they will seek its repeal. None of the proponents has ever evidenced 
a basic affection for governmental controls. It is sad then, if this 
thought is true, that so much wasted effort has gone into a situation 
never before acceptable to the People of this State. 


As we have indicated, for private reasons the major oil com- 
panies seek many special benefits by the Act which are not now 
avowed or admitted. Contrariwise, the opposition to this Act is, 
to this date, poorly organized, undermanned, underfinanced, but 
the People—let us repeat—the People of the State of California 
must pass on this Act, and we feel they will not be misled. No 
amount of talk about reservoir reserve, ultimate recovery or other 
terms of equal difficulty of legal or engineering definition will 
cause this initiative measure to be passed. It cannot, should not, and 
will not become the constitutional law of this overburdened and 
over-constitutionalized State. The People will not let it. 
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Tax Reminder: 


Sales Tax on Sale of Entire Business 


When an entire business is sold in a single transaction, it is 
sometimes a surprise to the parties to learn that a sales tax may 
be payable in connection with the sale. Two recent cases, Market 
Street Railway v. State Board of Equalization' and Sutter Packing 
Company v. State Board of Equalization,? point up the desirability 
of considering the sales tax problem in any transaction involving 
the sale of all or a part of the assets of a business. 


In the Market Street Railway case, sales tax was held payable 
in connection with the sale by the street railway company of all of 
its operative properties to the City of San Francisco. In the Sutter 
Packing Company case the sale to a nonaffiliated buyer of all of 
the equipment, furniture, and fixtures of a food processing busi- 
ness was held subject to sales tax. The court in each case rejected 
the argument that the tax is imposed on the privilege of engaging 
in business and does not apply to a sale in the termination of a 
business. In the Sutter Packing Company case the court also re- 
jected the taxpayer’s contention that the sale qualified as an exempt 
“occasional sale” (Rev. & Tax. Code, §§6367, 6006.5). 


If a sale of business assets does not qualify for exemption as an 
“occasional sale,” the tax applies to that portion of the gross re- 
ceipts that represents the fair retail value of tangible personal prop- 
erty acquired by the purchaser for use rather than resale.’ Thus, 
showcases and office or delivery equipment normally would be 
taxable items. Stock in trade, sold for purpose of resale, and of 
course real property are excluded. Heavy machinery frequently 


can be classified as real property so as to minimize the tax. 


George F. Elmendorf 


1137 Cal. App. 2d —, 290 P. 2d 30 (1955). 
2139 Cal. App. 2d —, 139 A.C.A. 983 (1956). 
3Rule No. 81, State Bd. of Equalization (Admin. Code §2101). 
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a SBE ale 


By George Harnagel, Jr. 


Every once in a while this depart- 
ment receives indications that it has a 
few readers. There were at least two 
last February, one in Lincoln, Ne- 
braska, the other in Portland, Oregon, 
when we ran a little story on the pro- 
gram developed by Robert G. Simmons, 
Chief Justice of the Nebraska Supreme 
Court, for fitting out the libraries of 
law schools and bar associations in the 

George Harnagel, Jr. Far East with law books that the Amer- 
ican lawyer finds he no longer needs. We know about those 
two from a letter received from the Chief Justice in which, 
after mentioning our story, he states: 

“This program is taking very good hold in many spots in 
the United States. I am writing you this letter to advise you 
that as a result of [your story], we have had an offer of law 


books from Portland, Oregon, but none from Los Angeles.” 
Of course, that kicker in the last sentence makes us wonder if we 


have any readers in Los Angeles. 

We saw in the State Bar Journal some time ago that the Con- 
ference of Junior Bar Members had appointed a committee to 
implement this law-books-for-the-Orient project in California. If 
you are interested but can’t get information from that source, then 
take a look at page 117 of the Bar Builetin for last February. If 
you can’t find that, then write to the originator of the project, 
Chief Justice Robert G. Simmons, Lincoln, Nebraska. 


“In contrast [to the economists], the courts have not been 
concerned with setting standards for ideal, or even for desir- 
able, conduct, but with defining that conduct which is so anti- 
social as to be proscribed by law.”—Leo Loevinger of the 
Minnesota Bar in a recent issue of The Antitrust Bulletin. 
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Silver Memories 
BP Rec hire creo Rr oR chr chr 


Compiled from the World Almanac and the L.A. Journal of 
May, 1931, by A. Stevens Halsted, Jr. 


With the signing of the bill by Gov- 
ernor Rolph, California will have a new 
Probate Code embodying the work of 
the California Code Commission which 
has revised and consolidated existing 
statutes relating to probate. The Com- 
mission is composed of Thomas C. 
Ridgway, chairman, Maurice E. Harri- 
son, Guy R. Crump, Clark Clement, 
Gemini ts Perry Evans, Gerald E. Hagar, Prof. 

A. M. Kidd, C. L. McFarland and 


Leonard B. Slosson. 
x * x 


The California Senate Judiciary Committee has voted ap- 
proval of a bill voiding the common law rule that a dog is 
entitled to one free bite. The statute was introduced in the 
Legislature for the sake of Los Angeles mail carriers, and will 


make an owner liable if his dog attacks a person who is law- 
fully on private property. 
* #6 


In Los Angeles, David H. Clark, ex-Deputy District Attor- 
ney, shot and killed Charles Crawford, politician, and Herbert 
Spencer, newspaper man. At his later trial, Clark testified that 
he had shot in self defense. The trial ended in a disagreement 
of the jury. 

See ee 

The California Legislature has passed a bill increasing the 
number of Superior Court judges in Los Angeles County from 
38 to 50. A report recently made by the Los Angeles Bar Asso- 
ciation indicated the County should have 65 Superior Judges. 
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It is conceded that there will be a healthy scramble from all 
quarters of the legal profession for the new court vacancies, 
for in these depression days of diminishing law practice, a post 
on the Los Angeles Superior Bench at $10,000 a year is some- 
thing worth while. * * * 


California’s anti-Red-Flag law has been held unconstitu- 
tional in part by the U.S. Supreme Court in the case of Yetta 
Stromberg, 19-year-old girl Communist, sentenced to prison 
under the law. Her conviction was set aside by the high court. 
The case grew out of a raid on a Communist children’s camp 
in San Bernardino County. Chief Justice Charles E. Hughes, 
who delivered the majority opinion, held that the blanket pro- 
hibition of display of a red flag as a symbol of opposition to 
organized government was so vague as to be unconstitutional 
on its face. Associate Justices McReynolds and Butler deliv- 
ered dissenting opinions. * * * 

At Augsburg, Germany, Professor August Piccard and 
Charles Kipfer ascended 51,793 feet in an airtight aluminum 
ball attached to a hydrogen balloon. 


ATTORNEYS RECEIVE SPECIAL 
CONSIDERATION FROM WM. L. GREER 


If you are considering a new car, by all means come 
to GREER-HALDEMAN before you buy any new car. 
At GREER-HALDEMAN you receive special consideration 
because you are an ATTORNEY. We realize that your 
clients—our customers—regard your choice as an ex- 
ample to follow. For this reason we are prepared to 
accept virtually any deal it will take to put you in a 
1956 Pontiac, regardless of the list price, trade-in allow- 


ance for your present car or our profit margin. WH. t. CREER. 


PRESIDENT. 
@ Ask about our special purchase plan for ATTORNEYS.  creer-HaLo—eman 


@ See our account executive assigned to professional 
men, Mr. Edward Shuey. z 


“PONTIAC 
HEADQUARTERS” 


Corner 12th & Figueroa Richmond 9-0321 





